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What I1s “Baseline” ?

» Our definition; the time and conditions used as the point
off comparson for determining the significance ofi a
Proposed project’'s envirenmental effects

» N precise statutery: or guidelines definition

o Key question: What timeframe and conditions constitute
e apprepriate: haseline o evallating a preject?




\What Do CEQA and the Guidelines Say?

o Descriptions of “envirenmental setting” and baseline
guidance are located in Guidelines § 15125(a)

Initial’ study: content reguirements, include “envirenmental
Setting” In Guidelines § 15063(d)(1).

S0...a baseline Is needed forISs, NDs, MNDs and ElIRS

Guidelnes; § 15126.6(e)(1) relates baseline te the ne
preject alternative

Speciallbaseline rules fermilitany/ lvase reuse EIRNnR
Statute § 210883.611 and GUIdelines: § 15229




§ 15125(a) Environmental Setting

o EIR must include a description of the physicall environmental
conditiens at time the NOP'is published or;, 1ffne: NOP, when
envirenmental analysis isicemmenced.

o Thisis essentially the definition of “envirenmental setting.”




Relationship of Baseline to Existing
Setting and the “No Project Alternative”

o §15125(a): I'he envirenmental setting will nermally.
constitute the baseline physical conditions by which a
lead agency determines whether an impact Is significant.

* “Nermally” provides oppertunity te deviate frem the
envirenmental setting), liithere IS goed reasen to do) So.

o |[fyourdeviate, support Yourrreasening for an “‘abnormal”
paseline with sukstantial evidence.

o §115126.6(€)(1): e preject altermativeranalysisiis net the
paseline for determining significance; unless it isidentical
e thie existing envireRmentallsetiing




Why “Normally” Was Included in § 151257

* |dea was intreduced i 1998 by practitioners as input to
TThe Resournces Agency during preliminany review: of
Proposed guideline changes.

o |ntent: te previde fiexinility fer unusual circumstances.

o |Litigation ISSUEes; that have arsen Were not anticipated at
tae time.

¢ Courntinterpretaton in Sunnyvale case: Where: the
j physical cendilioRs existing exactly atthe time: efithe
NOP: @) start eff envirenmentalianalysis, niay net 1ve
[epresentative of the generally existing conditions".




Examples of Allowable Deviation from
Environmental Setting at the Time of NOP

* River systems use an historic record of weather (70-year
lecord), because ofiwide annual fluctuations

» AVerage histeric water Use may. e more representative
than the actuallyear ofi NOP

. o |Rirastiucture under construction at tinge: off NOP with
completion assured at or near tine ol preject approval —
USE the pesi-completion conditien;

. Abnermal, temperany envirenmental sittiation, €.g., thaific
VeIUMES, depressed by temperaly constiticlion detour;




Most Common Baseline Questions

» Are unautherized existing uses part of the baseline?

Do prier illegal actiens imfiuence the haseline?

IS baseline a pelicy choice by lead agency: at the end?

What IS the Influence of appreved permits, o Water,
[Aghts?

What s the infilence off adopied plans, zoning, or
ECONOMIC pPrediclions?

Shoeuld planned andiappreved inirastiuciure Beinitne
PaSEeline?




Unauthorized Existing Uses
Are Allowed to be Part of the Baseline

Kenneth B EFative County,of;Sacramento (ND)

Smallfairpert in continueus use since 1934,

1971 CUP approved by the County, expired in 1973 and net
renewed.

1972 Caltrans Aerenautics DIViSIon allport permit ISsued, active
continueusly since

Alrpent expandediwithout bullding pERMILS.
1992/ CILUPR adoepted withiND; net challenged:

1997 CUP application ier alipori USe, CUre ferbuilding permit
ISstance; andi24:new hangers:




Unauthorized Existing Uses
Are Allowed to be Part of the Baseline

Kenneth - Fati(cont:)

— NDadepted using existing “illegal” airport eperations in 1997 as
paseline.

— [Fat argued that in alsence of prior envirenmentall review,
paseline should e 1970, the date off CEQA enactment.

—  Court held that: 1997 haseline Was supperied by sulbstantial
evidence; citing 1992 CLUP NDrthatwasinet challenged and
surreundngllandiuse remamed rural




Take-Home Messages

o EXISting, Unautherized land use dees net reguire rolling
pack the baseline.

o [FActs are important. IHere, they included long-term
CORtINUOUS; Use, despite lack off CUP. Alse, other agency.
apprevals efithe use existed.

» Rolled Back haselines are considered difficult te defing,
and a hypoethetical compansen.




EXisting Conditions Are Not Rolled
Back to Discount Prior lllegal Actions

Riverwatchiv. County,ofiSan Diego (EIR)

Viajer: use permit for: rock guarny on Resemarny: Mitn. Remoyve east
slepe off mtn.

IR the past, lllegal sand mining removed riparan habitat and
lllegall discing eceurred on fleedplain off San Luis Rey: River.

Bothwere subject to enfercement actions by USACE.

Inrcomments, USEW.S seught deschplion| el Vegelation hefere
liegal actvity.




EXisting Conditions Are Not Rolled
Back to Discount Prior lllegal Actions

Riverwatchi(cont:)

— Impertantly, USACE did not raise objections to) CEQA
certification.

— Court felt early baseline woeuldiimpese: a burden of determining
the “nature; of the lllegality” and could interfere with enfercement.

— CEQA IS not te e used as enierecement for: vielation of other
envirenmental laws

— EXisting conditionsideemed the properhaseline; despite prior:
lllegalidiscing and habitat remoeyval




Take-Home Messages

* Prierillegallactivity dees not require rolling hack the
waseline

o Enforcement to rectify past illegall activity’ Is net in the
realm off CEQA.

" o |mportant fact here: the enfercement agenecy, USACE,
Was pursing the illegality:and did participate in the CEQA

‘i Precess. Thisiseemedito/ e eneughiferthe coulrt.




Baseline i1s Not a Policy Choice To Be
Made at the End of CEQA Review

Save Our:RPeninsulas Commitiee v. Monterey. County
(EIR)

— September Ranch, 891 acresiin Carmel Valley, contained
eguestrian center and/ pasture land; onwell water: since: 1930s.

— (Residentsisaid pasture was not irmigated.)

— Propesed for 117 units, supported by welllwater; because
Ssurface wates tnavailable:

— \Watersupply was: arknown, keyssuein Canmel\Valley. DEIR:
Any Water use: abeyve haseline: woeuld e signrificant:




Baseline i1s Not a Policy Choice To Be
Made at the End of CEQA Review

Save Our;RPeninsulas Committee (cont-)

Board of Supenvisors given three choeices: 43 AF last 2 years; 51
AFE last 3 years; or 30'AF last 7 years.

BOS “selected” 51 AE aitery DEIR review and appreved 109 units.
BOS decided based on pelicy, net substantial evidence.

Water pumpediorimigation fromy 1997 — 1999 (aiter the 1997
Preject application) Was: higher than 6; prier years, hased on data.

Residents commented that pasture Was netirigated prior: te that,
and ne data existed te; Shew prHe Ifgaten pumping.




Baseline i1s Not a Policy Choice To Be
Made at the End of CEQA Review

Save Our;Peninsula Committee (cont:)

Court said (suspiciously perhiaps) It was: in applicant’s interest te
elevate water; production figures.

Post-application data was noet credible; not substantial evidence,
Se BOS abused its discretion by using) It.

Court concluded EIR choeices Were: not supported by analysis,
just raw (and suspect)data. BOS cheice was anbitrarny

Selecling/baselineratthe end o precess deprived public of
meanngiulichance te review,




Take-Home Messages

» Baseline should e what IS supperted by evidence and
analysis, Identified early, and presented in the DEIR, so
public can review: it

* \While welghing Competing eVidence IS an appropriate
lead agency. rele, choeice of baseline Is not merely a
pPolICY decision Witheut sulbstantiallevidence: backing) it

o EVidence abeut haseline developeadlaiter a project
application may. ke regandedwiti seme caution, it
CdOESN 't rFEPrESERL PrE-ProjJeCt CONAItIeNS




Approved Permit May Define the
Baseline Only Under Certain Conditions

Fairview/Neighbors; V. County of/\Ventura (EIR)

Preject site. mined since 1948, eperating under 1976 CUP
appreved with an EIR that was not challenged.

CUP allowed up te 1,800,000/ tens, Whichigenerated up: te 810
daily truck thips:

1998 propesal te expand mine beunRdarnes:.

Action modified an existing project thatwas already: subject te
CEQA review,




Approved Permit May Define the
Baseline Only Under Certain Conditions

Fairview,/Neighbors; (cont:)

— EIR used permitted operation with) up te; 810rdaily: truck trips;as
the baseline.

—  Opponents asserted baseline shoeuld be existing) traffic without
the mine.

N — 11989, mine eperation reached 687 daily truck trips.

—  Court said full capacity’ pursuant te) CUP entitiement Was
apprepriate.

— o use: actual tralfic; counts i GRe year wouldilve “misieading and
liusenRy” Undertheracts:




Approved Permit May Define the
Baseline Only Under Certain Conditions

Communities;for-a Better:Environment: (CBE) v.
SCALQMD (ND)

— ConocoPhillips: prepoesed Ultra Low: Sulfur Diesell Fuel Project, a
REW Industrial precess at an existing refineny.

— Required adding new and replacing eqguipment andiincreasing
LUSE! 6ff existing cogen plant and Teur: eIErS; fer Process heat.

— SCAQNDIthresheldfer NOy wasi55ii. per day. NDiestimated
201" 10/420 . perrday iIncrease; companed o) current operation.

— SCAOQND determimedIess than significant Wecause; Permit for;
existing bojlers allewedhigher emissions and permit levelwas
the haseline; ratherthian existing Cenditions:




Approved Permit May Define the
Baseline Only Under Certain Conditions

CBE (cont-)

[fFalli feur bellers ran at max, they woeuld emit less than permitted.
Histery: shewed max eperation ofi all four tegether had not
occurred and was unrealistic.

Court deemed NDibaseline as “mere hypothetical conditions
allewed under permits”, net supponted by substantial evidence

“Permits;give ne vested nght terpeliute.” (Court felt the baseline
disguised significant airpellutiocniimpact:)

Court direcied SCAQNIDIteruse physicaliconditions actually,
eXIStnNg at the ume efithe analysis or realized physical
conditions;onithe: grotunds ratherthan hypoethetcall conditions?




Vested Water Right at Time of NOP May
Define Baseline (With Supporting Facts)

Cherry/\Valley/Pass; Acres; V. City ofiBeaumont (EIR)

City, certified EIR and approved specific plan autherizing 560
units on; 200-acre site fermerly used as egg farm.

\Water supply’assessment assumed “baseline” water usage. at
Site: was eguivalent te landewner's  adjudicated right te pump
1,484 acre-feet per year (afy) off groundwater.

Actual water useifollewing closure elifegg fanm: 50 afy.

Selection 611,484 aly baseline was Withinl city’'s discretion in light
eff adjudication (court=settied) water rnght, Whichr existed! at tinie’ of
NOPRI 19097 — 2001 average was Close terwater night (4,340 aiy)

Adjudicated amoeuntiwas; thereione; net a nypotietical haseline.
(Alse; preject waterruse predicted torhe 531 aly, muchilessithan
nistericalluse as egg ianm:)




Take-Home Messages

o Entitled, permitted capacity may. define the baseline, If for
a modified preject with prier CEQA review. But facts must
Ssupport, meluding histery: efi reaching the limit.

o |0 Faiview: Neighbers, court recegnized special character
off MINING WhEere “eperation fiuctuates considerably hasead
ondemand.” Capacity, Was;reached:

. o' | CBE, project Was: al meW precess: Permit limits were
By merely hypetheticalt Capacity netrealistically reached:
_ﬂ Use actual existing physicall conditions;as l9aseline:

ol [prChermy Valley, Water rnght at e eif NOPWaST OKS
IHiSterc Use approximated the waternghtievel:




Approved Plan Conditions Do Not
Define the Baseline

Environmental/Planning and/Information Council
(ERIC) V. County/ofEl/Dorado County (EIR)

— 1969 General Plan adopted with pepulation capacity: of: 63,000
for Caminoe-Fruitridge area and 70,000 for Greenstone.

— Proposed GP amendment woeuld reduce planned pepulation
capacity 1o 22,000 (Camine-Fruitridge) and 5,800 (Greenstone).

—  EXisting pepulatien was: ;800 (Camine:-Fruitidge) and 400
(Greenstone).




Approved Plan Conditions Do Not
Define the Baseline

EPIC (cont-)

EIR compared the proposed amendments to the existing General
Plan te determine significant impacts (future plan-to-plan
comparison.

EIR pointed to reduced planned populationas reasening of
envirenmental benefit; Iack efisignificant impact.

Court said this conclusionwas lituseny, kecause sulstantial
grewihi GVer existing pepulation would eeceur:

EIRs “falledlasinformative decuments.




EXisting Zoning and Zoned Density
Do Not Define the Baseline

City ofiCarmel-by-the-Sea v. County. ofiMonterey. (ND)

Mission Ranch; 21-acre resert with 1.3 cottages, 7-reom motel, 6-
reem inn, zened R=1 (Incensistent with' existing use).

EXisting land use plan allewed clustered residential use, outside
offwetlands; up te; 75 du.

Propesed rezoning tor R=3=S oy clustered residential and O for;
epen Wetland area; ultimate density: maximum woeuld e 65 du;

County argued the rezening did net sanction expanded use
pecalise allewable density,would decrease: from 75 te 65 du

Similarte ERIC; Court said compansen Withappreved density;
rathierthan existing conditions; Conilicisiwithr CEQA:




An Economically Expected Future
Does Not Define the Baseline

\Wal-Mart: Stores, Inc. Vi City ofi Turiocks (NOE)

City: of Tiurlock adoepted an erdinance which banned discount
superstores. (A 100,000 sguare fooet stere that includes a full-
Service grecery deparntment.)

Wal-Mart argued that future. conditions woeuld e Worse: because

multi-tenant uses would replace the big boex: retail.

Countfeund thatWal-Vart falled tercompare future conditions
against the existing baseline:

Instead, WalsVartimprepery:comparedione future condition
(Wal-Mart's stperstere) withranether (IVitliEnenant Retail):




An Economically Expected Future
Does Not Define the Baseline

Wal-Mart: Stares, Inc. (cont:)

— Court ruledithat the existing| physical conditions must be
compared to the physicallconditions that are predicted to eceur
Pecalse of a project.

; —  Court used the idea of plhietegraphic “snapshots” at the time
- WhHen the envirenmental review: heginsiand then an array: of
SNapPshoets to) create a picture efithe reasenably foreseeable
futtre. Tihelbaseline “snapshoets’are compared to the arnray: of
future “snapshets.”




Take-Home Messages

» Baseline Isinet defined by the eutceme ofi an existing,
adopted plan, zoned density, or predicted economic
fiuture.

o Comparing plan-te-plan, prejeci-te-zoning builldeut, or
alternative econemic futures are Impreper: fer determining
significance.

o VIUSt compare the eutceme. ofi a pPropesed plan o) project
Withrexisting conditions; physicall coRaitiens.

* (fhe ether comparsen meay e appreprate o) diScussion
ef the ne-preject alternative.)




Post-Approval Scenario with Predicted
[Traffic Conditions Is Not a Proper Baseline

Sunnyvale \West:Neighborhood Assn. V. City. of
Sunnyvale City:Council (EIR)

EIR for a preposed transpoertation project including the
construction ofa bridge.

Iraffic conditions; for 2020/ used' as the baseline in the traffic
analysis: Preject wasi not to e completed until then.

2020 trafiic estimate: hased on huildeut under general plan aleng
With' the develepment off AUMEreUS: readway Imprevements
planned ier completion oy 2020.

Court criticized City/ ChoICE: o ahaseline more than a decade
aiter prejectiapproeval.




Post-Approval Scenario with Predicted
[Traffic Conditions Is Not a Proper Baseline

Sunnyvale\West:Nelghborhood /Assn. (cont-)

“By using| future traffic conditions as Iits ‘baseline,’ [the City] did
not adeguately explain teran engaged public how: the proposed
project Was expected (o change the present conditions.”

“Predicted conditions at the expected date ofiapproval” may: be
allewed where: envirenment isichanging guickly: for reasenably.
fereseeahle faciors unrelated tothe project; but...

“Noermally” dees net give leadiagency carie blanche* toiselect a
uture; pest-apprevalicondition), eVER it actis reasenably with
sulbstantial evidence; I.er, colniisaid haseline delinition s a
matier efilaw, ner epeniie compleielead agency discrelion.

NOIE: ReqUESTs terde-publishiwerne submitied anddenied;




Post-Approval Scenario with Predicted
Traffic Conditions Is Not a Proper Baseline

o Caltransi Memo on “Policy: Implications oft Sunnyvale’
— Circulated July: 285 2011,

— Department dees not advoecate moedeling “existing plus: project”
conditiens

— Depantment recommends taking the difference of the future build
Versus iuture noebuild; as armeasure. 6 the project’s impacts; and
then compare that hack te)the baseline (existing conditions)




P gt

Take Home Messages

* This typical appreach te traffic analysis needs to be
modified (o be defensible

o A distant future haseline; well after project approval,
shoeuld noet be used to define significant project iImpacts,
(lout stillfcan; be a comparsen presented under
cumulative analy/sis);

o Considenng future; reasenably iereseeable projects o,
rAapIdly, clhian@ing envirenmental cendilions existing at'the
time_efiappreval may e permissible




Summary of Key Baseline Practice
Pointers

[FOr a new. project, courts have required that the baseline
refliect actual existing physical conditiens at the start of
envirenmental review.

Permit limits, may: be allowable as baseline only inivery.
Select situations, €.g., Where ani action moedifies a prior
project that had CEQA review and the fiacts suppert It
(Ibe:, reaching the limit ISt net hypetheucal).

Court-settiedwater rnghts at the time eif NOP: niay OK.

EXIStinG conditions Infa Baseline are net changed oy,
lllegalfpast activities anaftinautienzediana UuSES.




Summary (cont.)

o Comparisen ofi a proposed project or plan te what might
nypethetically happen under an adepted! plan or zoening
designation, I.e.; a plan-te-plan compansen, IS net
adeqguate for defining significance ofi project IMmpacts.

o Determine the baseline eanly in the review, using| facts: of
the preject and setting, and disclose during puklic review,
Aot aftenvards.

| s Degree ofilead agency  discretion anoul new: terdefine

-‘ exIstinglconditions thiat . constitute: the: CEQA haseline: Is
- I guUEStion: a matter eiflaw oK sUjeCt te more diScretion

aslong as lhaseline s backed by sustantial evidence:.




Cherry Valley Pass Acres
w. City of Belmont
2010

Existing Condition Is Baseline
fior Newly Proposed Projects

Supreme Court:
Communities for a Better
Environment v. SCAQMD

2010

Sunnyvale West
Neighborhood Assn.
v. City of Sunnyvale

2010

Lead Agency Has Discretion to
Define Existing Conditions

Other Baselines Allowed for
Modified Prior Projects

Ascent Emvironmenial, Inc. 433 Capital kall, Suite 210, Sacamento, California 53824 ph. 3164347301  mmentervinc.com
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